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254 CALIFORNIA LAW REVIEW 

Municipal Corporations: Liability of School District 
for Negligence. — In Howard v. Tacoma School District No. 10, 
Pierce County 1 the school district was held liable for injuries to 
plaintiff, a pupil six years of age, sustained by falling from a 
negligently arranged piece of gymnasium apparatus. The ap- 
paratus in question was intended for the use of the older children 
in the school and plaintiff had been expressly told not to use it. 
The Washington court said that the physical development of 
children is as much a governmental function as is their mental 
development, for both are intended to raise the standard of 
citizenship; that at common law the school district would not be 
liable for its negligence while in the performance of a govern- 
mental function, but that by statute 2 the common law rule had 
been abrogated and the school district made liable for its negligence. 
In similar cases the courts of Oregon and Minnesota in interpret- 
ing like statutes have refused to hold the school district liable. 8 
The writer of the opinion in the principal case says that the Wash- 
ington statute applies to counties and incorporated towns as 
distinctly and specifically as it does to school districts, but that 
the statute has been ignored in cases involving incorporated towns 
and cities, though applied in cases involving school districts and 
counties. The majority of the court because of the doctrine of 
stare decisis were averse to overruling either line of decision, 
and thus perpetuated the incongruity of a rule making a school 
district, a quasi-municipal corporation,* liable for negligence in 
the performance of governmental duties, while a municipal cor- 
poration itself would not be liable in such a case. The municipal 



no conviction for stealing it, even though the indictment describes it 
as a piece of paper; since its character as paper has been absorbed in 
its higher character as a chose in action." 

1 (Wash., Nov. 17, 1915), 152 Pac. 1004. 

2 Rem. & Bal. Code, §§ 950, 951. Section 953 reads: "An action 
may be maintained against a county or other of the public corporations 
mentioned or described in the preceding section (county, incorporated 
town, school district, or other public corporation of like character in 
this state) either upon a contract made by such county or other public 
corporation in its corporate character, and within the scope of its 
authority, or for an injury to the rights of the plaintiff arising from 
some act or omission of such county or other public corporation." 

3 Bank v. Brainerd School Dist. (1892), 49 Minn. 106, 51 N. W. 
814; Wiest v. School Dist. (1914), 68 Ore. 474, 137 Pac. 749, 49 L. R. A. 
(N. S.) 1026. 

4 Chapters of the School Law of California (II. The School Dis- 
trict), 3 California Law Review, 195. "The school district is a quasi- 
municipal corporation .... They are unlike municipal corporations, 
some of whose powers are considered private, as being for the special 
advantage of the municipality as distinguished from the general public. 
They cannot be sued by implication, without direct authority. In this 
they are like the state itself, and like counties, political subdivisions of 
the state, which may be sued only with permission of the state. Their 
funds are all devoted by statute to specific purposes." 
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corporation would remain liable only for negligence in the perform- 
ance of proprietary duties. If any distinction is to be drawn 
between quasi-municipal corporations and municipal corporations 
proper, both reason and authority should lead to precisely the 
opposite result, namely, to hold municipal corporations proper to 
a more extended liability than quasi-municipal corporations. 5 

In fixing the liability in this class of cases, distinctions 
(frequently of the most hair-splitting variety) are drawn between 
quasi-municipal corporations, and municipal corporations proper, 
between the governmental, the municipal, and the commercial 
functions of municipal corporations, 6 and between the negligence of 
employees and the negligence of the members of the school board 
themselves. 7 Although it must be admitted that a good basis exists 
for some of these refinements both in logic and on practical con- 
siderations yet on the whole one cannot but sympathize with the 
Washington court when it says, 8 "many of the distinctions which 
are made between the performance of governmental duties and 
duties which are not considered governmental are exceedingly 
filmy, and frequently seem to be distinctions without difference." 

There has been a noticeable tendency to extend the liability of 
municipal and quasi-municipal corporations by statute. There 
has been an equally noticeable tendency upon the part of the courts 
to be extremely conservative in interpreting such statutes, restrict- 
ing the extended liability to narrow limits. 9 

0. K. P. 

Municipal Corporations: Liability on Implied Contracts. 
— Corporations may be bound by implied contracts within the 
scope of their authority, and municipal corporations are no ex- 
ception to the general rule. 1 But where the state constitution, 
statute, or municipal charter prescribes the only mode by which 
the power to contract shall be exercised, the mode is the measure 
of the power. The California Constitution and statutes limit the 
power of municipal corporations to make contracts to a certain 
prescribed method; and, on the strength of these provisions, the 
Supreme Court of this state, in the case of Reams v. Cooky, 2 
reiterated the well-established rule that such corporations are not 
liable on implied contracts. The early doctrine of implied liability 

« Dillon, Municipal Corporations, §§ 1638, 1640, but see §§ 1645, 1658. 

6 25 Harvard Law Review, 646. 

7 Wahrman v. Board of Education (1907), 187 N. Y. 331, 80 N. E. 
192, 116 Am. St. Rep. 609, 10 Ann. Cas. 405; but see, McCarton v. City 
of New York (1912), 149 App. Div. 516, 133 N. Y. Supp. 939. 

8 Redfield v. School Dist. (1907), 48 Wash. 85, 92 Pac. 770. 

9 So a statute giving capacity to sue and be sued, similar to the 
provision in § 1575 of Cal. Pol. Code has been held insufficient to 
create a liability in this class of cases. State v. School Com'rs (1902), 
94 Md. 334, 51 Atl. 289; Finch v. Toledo Board of Education (1876), 30 
Ohio St. 37, 27 Am. Rep. 414. 

1 Brown v. Board of Education (1894), 103 Cal. 531, 37 Pac. 503. 

2 (Oct. 5, 1915), 50 Cal. Dec. 360, 152 Pac. 293. 



